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Why Do Businesses Self-Insure Their Pollution Liability?
It’s Irresponsible.
October, 2017
Businesses purchase insurance so that they can afford to compensate others for the
harm they accidentally cause while in the pursuit of their enterprise. Insuring against
injury is good business and is also good corporate citizenship. Commercial enterprises
have a social responsibility to fund the correction of their mishaps. They certainly
have legal responsibility to do so, but in today’s social media environment, goodwill
and reputation are threatened almost instantaneously by publicized acts of social
irresponsibility. It’s good business to do right. It’s also good business to be able to
afford to do right.
Business relationships predominantly dictate what liability is insured and for how
much – so much so that businesses focus on the insurance they are required to have
and lose sight of the remaining exposures they may not have insured. If a customer didn’t ask for a certificate of insurance
for it, it is often uninsured. Unless a business is a waste facility or environmental services firm, their customers rarely ask
for evidence of pollution insurance. That doesn’t mean that a company doesn’t have the exposure. We know the obvious
examples (e.g. the refinery oil spill, the chemical manufacturer air release and the waste treatment facility sewerage release,
etc.), but decades of cases argued over “what is a pollutant” have documented hundreds of scenarios of uninsured pollution
losses for more innocuous events. Although some courts rule that the pollution exclusion applies only to “traditional
pollutants” to which environmental laws apply, many allow a broader interpretation of what is a “pollutant”.

The Following Releases Have Been Deemed “Pollutants” and Therefore Excluded From Coverage:
•
•
•
•
•

Carbon Monoxide from a Boat
Engine
Silica Dust from Construction
Bourbon Spilled Into a River
Sulfur Fumes from Drywall
Legionella Bacteria Released
from a Waterfall Feature

•
•
•
•

Fumes from Spray Foam
Insulation
Farm’s Manure-Borne Nitrates
in Groundwater
Carbon Monoxide from a
Faulty Heater
Anhydrous Ammonia Fertilizer
Overspray

•

•
•

Soil and Fill Materials that
Fell Into a River During Ditch
Construction
Mold Spore Release from
Leaking Plumbing
Concrete Sealant Fumes at a
Building Site
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These are just a few examples of hundreds of cases where the “pollutant” arose from everyday accidents that we do not
normally associate with traditional pollution releases. While we can debate ad-nauseum whether the absolute pollution
exclusion is abused, we must note that there is a likelihood that insurers will apply it and businesses will spend time and
money to litigate it.

A Super Majority of US Businesses Are Uninsured For Pollution Liability and I Don’t Understand Why.

Is it really because they have not been asked to by their customers? It is poor business to base your risk management
protocol solely on the requests of your customers – there are others involved.

I Do Understand How They Became Uninsured.

General liability insurers started adding pollution exclusions
onto their policies in the 1970s and in 1986, the ISO
Commercial General Liability Form incorporated the
absolute pollution exclusion. From 1986 through to the
present, commercial liability policies do not insure claims
arising from pollution conditions. In the 1980’s a whole new
market of environmental insurance arose to fill the pollution
exclusion coverage gap only to recede down to two in 1989
after immediate poor underwriting results. Since then,
the environmental insurance market has rebounded and
grown to over 40 insurers in 2017. But this market is not
being accessed as vibrantly as many would guess it should.
In terms of gross written premium, the environmental
insurance market still pales in comparison to the overall
commercial casualty insurance market – representing only 10% at best of premium written.

There Are a Lot of US Businesses That Are Self-Insured For Environmental Loss.

The standard casualty market shows no signs of relaxing its adherence to the pollution exclusion and I dare speculate this is
for two reasons:
1.) They don’t have to in order to be competitive and
2.) Most importantly, general liability is almost exclusively written on an occurrence basis and insurers are still wary
of covering pollution events today that may turn into the next extraordinary toxic tort liabilities of tomorrow akin
to the asbestos and CERCLA claims from pre-1986 events.

Once insurers issue an occurrence policy, they must await
the development of incurred but not reported claims. In
a society that finds a new cancer-causing agent almost
daily, this is a harrowing proposition. Add to the fact that
continuous injuries may trigger multiple policies and you
have a dynamic long-term liability environment into which
few insurers would dare deploy their capital.
Pollution liability underwriters navigate this risky
environment by using claims-made policies that they can
adjust each year if new developments in environmental
liability exposure warrant underwriting adjustments.
Policyholders can adjust each year as well – they can
annually adjust their limits and change their activities to
reduce risk. A continual pollution liability program of
successive claims-made policies over time has the same
insuring effect as a series of occurrence policies.
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There is Little Market Data Available on the Rationale For Self-Insurance of Pollution Liability,

but in my experience, there are two major factors outside of not being required to do so by their customers:
1.) The perception that pollution liability insurance is too expensive and
2.) The perception that their business does not have a significant pollution liability exposure.

Is Pollution Liability Too Expensive?

There may be some truth to this perception at the two
ends of the risk spectrum. At the high-risk end, pollution
liability underwriters cannot charge enough premium to
profitably insure businesses that have both high severity
and high probability of loss.
Gold mining operations and
large petroleum pipelines
that traverse sensitive areas
are two examples of high
risk operations. They are
not uninsurable – most
are underwritten by highly
specialized insurers who
negotiate significant risk
retention terms and demand highly proactive loss control
measure implementation. These operations, however
represent a small minority of our economy. At the low end
of the risk spectrum

businesses such as retail clothing stores, bank offices
and floral shops may find that the minimum premiums
required by the cost of risk capital for specialty insurers
doesn’t justify the purchase. Given the low risk of their
operations, they are likely
correct, but that leaves
hundreds of thousands of
businesses who remain
uninsured. Continuing care
facilities have mold and
bacteria exclusions on their
policies yet they service
one of the most susceptible
populations to these harms.
Most warehouses handle materials that can cause pollution
and most farms apply fertilizers and herbicides/pesticides
and yet continue to self-insure.

What Businesses Have a Pollution Exposure?

This question depends on the definition of a “pollutant”. While many
businesses handle materials that are listed pollutants when accidentally
released, we have seen that carbon monoxide and normal dust from
construction have been classified as pollutants. In that case any business that
operates an engine or has petroleum-based heating/air conditioning has an
exposure. If you add mold and bacteria to the scope of “pollutants” then
you can include any business that has an occupied structure.

The Take-Away

Every business should make a cognizant choice whether to self-insure their pollution liability. First, company executives
internally or with the assistance of experts should identify what risks their operations present. Second, of these risks, they
should attempt to quantify what the possible financial or reputational impact that these risks present and their estimated
probability of occurring. These are the first two steps in risk management – risk identification and analysis. The third step
is risk treatment. Each business should look at each risk and determine whether they wish to avoid the activity, mitigate it,
accept it and fund internally or transfer the risk to another such as an insurer. Many businesses may choose not to insure
their pollution liability, but at least they would do so as the result of a rational process and hopefully take steps to mitigate
the risk of pollution liability to their enterprise.
American Risk Management Resources is an expert at environmental risk evaluation and insurance placement. Please
contact us to help you and your clients determine what your risks are and how you should manage them.

Brad Maurer JD CPCU

American Risk Management Resources Network, LLC.
maurer@armr.net | 608-824-3347
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